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By Steven M. Jankower

A
client seeks your assis-

tance with regard to repre-

senting him in a personal

injury claim. He is 27 and

  has been disabled as a re-

sult of serious injuries sustained in an

automobile accident. He is unable to work

as a result of his disabilities. He also has

no health insurance and is unable to ob-

tain health coverage. He relies exclu-

sively upon benefits he receives from

Medicaid to pay for his medical treat-

ment. He receives Medicaid by virtue of

the fact that he is eligible for Supplemen-

tal Security Income (SSI). His medical

treatment requires regular ongoing medi-

cal visits and related therapies.

Later, you are able to settle his per-

sonal injury claim for $200,000. Release

documents are executed and you dis-

burse settlement proceeds directly to your

client; however, months later, your client

receives notice from SSI that he now has

too much in financial resources because

of the funds received in the personal

injury settlement, and he is no longer

eligible for SSI. Further, since he was

receiving Medicaid benefits as a result of

his eligibility for SSI, he loses his Med-

icaid card as well. Medicaid also de-

mands reimbursement of amounts previ-

ously paid in benefits to him out of settle-

ment funds that have been received.

Your client now comes back to see

you. He realizes he is now required to

personally fund his future medical ex-

penses using the settlement proceeds he

received and any other available resources

he may have. He asks you, as his attor-

ney, why he wasn’t told that the settle-
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ment could impact his eligibility for Med-

icaid and SSI. Later, you receive a letter

from the Office of Disciplinary Counsel.

You are advised that your client has

lodged a complaint with the Bar because

he wasn’t fully advised of the legal im-

pact of his personal injury settlement on

his Medicaid and SSI eligibility.

Unfortunately, the scenario described

above is more common than might be

imagined. Many attorneys and their cli-

ents are unaware of the impact of per-

sonal injury settlements on the client’s

eligibility for critically needed Medicaid

benefits. In many instances, the prob-

lems associated with the impact of a

personal injury settlement on Medicaid

eligibility can be efficiently and pru-

dently handled through careful planning.

Clients with Disabilities Face

Unique Challenges

Individuals with disabilities face huge

problems associated with obtaining qual-

ity health care. Many of these individuals

cannot afford adequate health insurance

to pay for their health care needs. Others

simply do not have health coverage and

cannot obtain health benefits due to their

disabilities. Some of these individuals,

particularly the elderly, require long-term

care and cannot afford it. For these indi-

viduals, programs such as Medicaid are

lifelines. Unfortunately, these programs

place severe income and resource re-

strictions upon applicants that can cause

them to become ineligible for such ben-

efits unless proper steps are taken to plan

for unexpected contingencies.

Plaintiffs in personal injury claims are

particularly vulnerable to disqualifica-

tion from programs such as Medicaid.

Because many of these personal injury

victims lack sufficient income and re-

sources to be able to afford their own

health coverage, they may be dependent

upon the benefits provided by Medicaid

in order to maintain their eligibility. If

they are unable to qualify for Medicaid

benefits, they may be forced to pay for

their future medical needs out of settle-

ment proceeds until the funds are spent

down and virtually no funds are left.

Proceeds from a personal injury settle-

ment can suddenly cause these individu-

als to be ineligible for benefits unless

steps are taken to properly handle and

protect them.

Medicare and Medicaid

Are Not the Same

Medicaid was created in 1965 with

the passage of Title XIX of the Social

Security Act.1 It is the nation’s major

public financing program for health care

coverage and long-term care for low-

income, elderly and disabled persons.

Medicaid is a “mean-tested” program,

meaning that in order for individuals to

be eligible for it, they must have limited

income and resources.

Medicaid and Medicare are entirely

different programs. Medicare generally

provides health insurance-related ben-

efits to individuals 65 years of age or

older; to individuals who are eligible for

Social Security disability benefits and

have received such benefits in excess of

two years; and to individuals suffering

from end-stage renal disease. Medicare

is entirely funded and administered by

the federal government. Furthermore,

there are no “means tests” for individuals

seeking eligibility for Medicare benefits,

i.e., benefits are not tied to an individual’s

limited income and resources. Medicare

recipients may now be eligible for pre-

scription drug benefits under the Medi-

care Prescription Drug, Improvement and

Modernization Act of 2003.2 Medicare

recipients also may be eligible for some

long-term care benefits, but these ben-

efits are capped to a period of time not to

exceed 100 days.3

Medicaid is unique in many ways from

other federal programs such as Social

Security and Medicare. Medicaid is pri-

marily federally funded, but the states

also provide a portion of the funding;

however, Medicaid is entirely state ad-

ministered. Whether an individual quali-

fies for Medicaid benefits depends in

large part upon the state in which he or

she resides. Each state operates its own

“version” of Medicaid under a state plan

that must be submitted to the federal

government for approval.

Medicaid is also unique in that it is the

only program that provides for the costs

of long-term care for eligible recipients

beyond the 100 days of skilled nursing

care allowed to Medicare recipients.

Long-term care services can be delivered

in institutional settings, such as nursing

homes or group homes, or in community

and home-based settings such as family

homes, depending upon the particular

program for which the recipient is deemed

eligible.

Qualifying for Medicaid

Can Be Difficult

Persons seeking Medicaid eligibility

may qualify through a number of

different methods. For example,

individuals who are eligible to receive

SSI also qualify for Medicaid benefits.

Individuals requiring long-term care in

an institutional setting, such as a nursing

home or long-term care facility, may

become eligible for Medicaid benefits to

cover the costs of such care.

Other individuals may qualify for

Medicaid through “waiver” programs

offered by the state. These programs were

originally authorized and established in

1981 during President Reagan’s term

under Section 1915(c) of the Social

Security Act.4 The 1981 legislation

provided a vehicle for states to offer

additional services not otherwise

available to serve people in their own

homes and communities, helping to

preserve their independence and ties to

family and friends. This is accomplished

by waiving certain eligibility

requirements to allow individuals with

disabilities to receive public benefits and

services in the most integrated settings

appropriate to their needs, consistent with

the Americans with Disabilities Act and

as recognized by the United States

Supreme Court.5

Waiver programs offer valuable ben-

efits to eligible recipients — provided

they are willing to wait. The programs

have stringent income and resource limi-

tations and other technical eligibility re-

quirements. Because of limited funding,
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only a small number of waiver “slots” are

available to eligible persons, and the

waiting lists for such programs are ex-

tremely long — in some cases, in excess

of 11 years. Once slots open up, indi-

viduals who might be eligible must be re-

evaluated to determine their continuing

qualification. Waiver programs are also

subject to the availability of funding and

are severely affected by budgetary restraints.

Individuals seeking to become eligible

for Medicaid through the methods described

above are often required to pursue their

rights through time-consuming adminis-

trative appeals. Pending the outcome of

such appeals, these individuals may be

required to pay medical and long-term care

expenses out of their own pockets while

waiting to become eligible for benefits.

Medicaid Recipients Must Meet

Stringent Means Tests

Individuals seeking eligibility for

Medicaid in Louisiana must meet strin-

gent income and asset limitations. They

are not allowed to own more than $2,000

in what is referred to as “countable re-

sources.” If a husband and wife are both

in need of institutional care, they are

jointly not allowed to own more than

$3,000 in countable resources.6 Individu-

als also are prohibited from having in-

come in excess of $1,869 per month (2007

cap limit). This income limitation is ad-

justed for cost of living on an annual basis

and is equal to three times the SSI cap limit

of $623 per month (2007 cap limit).7

Medicaid primarily looks at the “avail-

ability” of assets and resources to an

individual in order to determine whether

such resources are countable resources

for purposes of determining eligibility.

Resources are deemed to be available

when the individual has the “legal means to

access” the assets.8 Generally speaking, the

less available that a resource is to an indi-

vidual, the higher the likelihood that the

resource will not be deemed “countable”

for Medicaid eligibility purposes.

The general rule in determining

whether resources are countable is that

all income and resources owned by an

individual and his or her spouse are

deemed countable unless they are prop-

erly spent down or an exception exists

under the law. Resources are cash assets

or those assets which can be converted to

cash to meet basic needs.9 Countable

resources include liquid assets, real es-

tate and other personal property not oth-

erwise excluded that could be sold to

provide for an individual’s basic needs.

However, there are exceptions to the

countable resource rules. Included among

these exceptions are a claimant’s princi-

pal place of residence,10 wedding and en-

gagement rings,11 one automobile,12 pre-

paid irrevocable burial contracts,13 and cer-

tain types of life insurance14 that are not

deemed to be countable resources under

Medicaid rules. Furthermore, assets placed

in a properly drafted special needs trust can

be deemed non-countable resources.15

Many individuals attempt to dispose

of assets that might be deemed countable

to try to achieve eligibility for Medicaid

benefits. The result of such efforts can be

disastrous for these individuals. The rea-

son for this is that Medicaid applies trans-

fer penalties to transfers of property

deemed to be made for “less than fair

market value.”16 Medicaid also has “look

back” rules that apply to transfers. Under

the Deficit Reduction Act of 2005, signed

into law on Feb. 8, 2006, Medicaid is

now allowed to look back to transfers

made from an applicant to another indi-

vidual or trust within 60 months of the

date the applicant applies for Medicaid

benefits.17 Furthermore, transfer penal-

ties are now applied prospectively from

the date that an applicant becomes eli-

gible for benefits, rather than from the

date the transfer was originally made.18

Transfer penalties may result in long

periods of ineligibility for individuals

who would otherwise be deemed quali-

fied for benefits.

A Properly Drafted Special Needs

Trust Can Protect Your Client

What can be done with proceeds of

personal injury settlements in order to

help individuals eligible for Medicaid to

retain eligibility for services and ben-

efits? The answer requires an understand-

ing of federal legislation that impacts

Medicaid eligibility. Specifically, the

Omnibus Budget Reconciliation Act of

1993 (OBRA ’93)19 and the Foster Care

Independence Act of 199920 place re-

strictions on an individual’s ability to

establish trusts and transfer assets to such

trusts in order to achieve eligibility. Prior

to 1993, some individuals attempted to

divest themselves of their assets in order

to achieve Medicaid eligibility by self-

settling trusts naming themselves as ben-

eficiaries and transferring their estates to

such trusts. These types of trusts are

referred to in the Louisiana Medicaid

Eligibility Manual as “Medicaid Quali-

fying Trusts.”21 The name is a misnomer,

though, because such trusts may actually

disqualify a person from eligibility for

Medicaid benefits.
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However, the OBRA ’93 legislation

does contain limited exceptions to the

prohibition against “Medicaid Qualify-

ing Trusts.” Under 42 U.S.C. §1396(p),

if an individual (1) owns or is deemed to

own countable resources in excess of

$2,000, (2) meets Social Security dis-

ability requirements, i.e., an inability to

engage in substantial gainful employ-

ment for a period of time in excess of 12

months, and (3) is under the age of 65,

then a parent, grandparent, legal guard-

ian or a court may establish a trust for the

individual into which that individual’s

assets may be placed such that the assets

will be deemed non-countable for Med-

icaid eligibility purposes.22 It is impor-

tant to note that under the legislation, the

individual seeking Medicaid eligibility

must not be the settlor of the trust. Fur-

thermore, in order for such trust to be

deemed a non-countable resource by Med-

icaid, it must contain provisions requiring

the trustee to repay the state for Medicaid

payments made by the state on behalf of the

individual during his lifetime.23

This type of trust is often referred to as

an “under age 65 disability trust” or a

“(d)(4)(a) trust.” A better way to de-

scribe the trust, however, is as a “quality

of life trust.” It provides a source of funds

that may be used to improve the quality

of life of an individual with disabilities

without forcing the individual to fully de-

plete available funds on medical and per-

sonal care needs before being deemed eli-

gible for Medicaid services and benefits.

How is a “(d)(4)(a) trust” created?

This type of trust must be created with the

approval and authority of the court. If the

beneficiary does not have parents or

grandparents who are living, and has no

legal guardian, the trust can be created by

court order. The court order should also

specifically direct and authorize the trans-

fer of the beneficiary’s assets to the trust.

Selection of the trustee for the trust is

perhaps the most important decision to

be made in creating this type of trust. The

trustee will be in charge of administering

the trust assets for the sole and exclusive

benefit of the Medicaid recipient. Gener-

ally, the choices for trustee include a

trusted and capable family member or

friend, a professional trustee such as an

attorney or CPA, or an institutional trustee

such as the trust department of a bank.

There are advantages and disadvantages to

using each of these types of trustees. Deter-

mining which of these individuals or groups

will best meet and serve the needs of the

beneficiary depends upon the facts and

circumstances of each particular case.

What Steps Should An Attorney

Take When Settling

a Personal Injury Claim?

What should an attorney handling and

settling a personal injury claim do in

order to determine whether a client is a

candidate for Medicaid planning? First,
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and most importantly, the attorney should

make inquiries to determine whether the

client is receiving Medicaid and/or SSI-

related benefits and/or whether the client

will be a candidate for receipt of such

benefits in the future. Just a few of the

questions that should be posed to the

client when the settlement is being con-

sidered include:

� What are the client’s current health

care needs? Will the client have a

need for ongoing continuous medical

treatment for the foreseeable future?

� Is the client in need of long-term care?

Does the client currently receive care

in the home? Will the client need

nursing home care in the foreseeable

future?

� What is the nature of the client’s dis-

abilities? Are they developmental dis-

abilities? Are the disabilities expected

to continue for the foreseeable future

and/or for the rest of the client’s life?

� How old is the client? If the client is

over 65, the Medicaid planning op-

tions available to the client are signifi-

cantly limited since the “(d)(4)(a)

trust” cannot be used.

� Is the client currently receiving Med-

icaid or SSI benefits? If so, how is the

client qualifying for the benefits? Are

benefits being received as a result of

eligibility for SSI, eligibility for a

waiver slot, or some other method?

� Does the client currently own assets

that may be deemed countable re-

sources for Medicaid eligibility pur-

poses?

� Does the client currently have health

insurance? If so, is the client covered

by individual or group health cover-

age?

� Does the client currently have or

qualify for long-term care insurance?

� Does the client stand to receive assets

through inheritance that may affect

eligibility for Medicaid benefits? If

so, the person from whom the client

stands to inherit may consider estab-

lishing a testamentary special needs

trust for the benefit of the client.

� How large is the settlement, and are

there other options to convert the

settlement funds into non-countable

resources?

Most importantly for the attorney,

whether the client is a candidate for Med-

icaid planning or not, it is critical that the

attorney fully explore Medicaid options

with the client and that the client is fully

advised of the fact that a personal injury

award may affect his eligibility for ben-

efits such as Medicaid and SSI. The

client’s rights and options should be fully

discussed with the client prior to settle-

ment. At a minimum, it is recommended

that the attorney advise the client in writ-

ing of Medicaid options and the effect

the settlement may have on such options.

It is also advisable that the attorney have

the client sign documents acknowledg-

ing that the impact of the settlement on

the client’s eligibility for programs such

as Medicaid and SSI have been fully

explained to him.

Finally, it is important to remember

that Medicaid planning is very complex

and technical, and the rules affecting

Medicaid eligibility are in a constant

state of flux. Solutions that work today

may not work tomorrow, and even the

most careful and prudent Medicaid plan-

ning cannot insure or guarantee that an

individual will retain eligibility for ben-

efits or will become eligible for services

and benefits in the future. Medicaid plan-

ning should be performed only with the

guidance and assistance of an attorney

experienced in prudent and effective

Medicaid planning techniques applicable

in the state of Louisiana.
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